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INTRODUCTION 
 
1. NIPSA is the largest trade union in Northern Ireland representing over 45,000 

members employed across the whole of the public service in organisations such 
as the Northern Ireland Civil Service and its Agencies, Local Government, 
Education and Library Boards, the Health and Personal Social Services, the 
Northern Ireland Housing Executive as well as a host of Non-Departmental 
Public Bodies (NDPBs).  NIPSA also represents a significant number of 
members in the Voluntary Sector. 
 

2. NIPSA has a keen interest in occupational health and safety (OHS).  Our 
representatives are active in the parallel strands of prevention, by promoting 
compliance with health and safety law, and mitigation, through initiatives that 
help, where appropriate, to keep injured or ill colleagues in work and 
rehabilitated back to work from sick leave. 

 
3. A range of our representatives may be involved, but principally our health and 

safety reps appointed under the Safety Representatives and Safety Committee 
Regulations (NI) 1979.  Research conducted by the Health and Safety Executive 
(HSE) shows that Trade Union health and safety reps help lower accidents and 
injuries by as much as 50%, reduce ill health and promote a positive health and 
safety culture within their employing organisation.  We use this evidence as the 
basis for encouraging our health and safety reps to be active, fulfil their functions 
and help not only protect their members but also their employer, by accruing the 
business benefits of a healthier, more productive workforce. 

 
4. NIPSA is unique as a Trade Union in enjoying amongst its membership the 

highest concentration of health and safety professionals who are employed in 
regulatory organisations such as HSENI, local government and others across the 
civil and public services.  As such our insight into Northern Ireland’s health and 
safety culture is well informed and our commitment to its reputation unequivocal.  
This includes the professional reputation of an individual member as well as that 
of their employing organisation.  In the context of regulatory reform, we therefore 
reflect the views of regulators and duty-holders. 

 
GENERAL 
 
5. NIPSA welcomes the opportunity to comment on the proposals.  We recognise 

however that the current consultation is limited and that a response to the 
consultation on Design Construction and Installation of Gas Service Pipes will 
only be possible when the specific HSE guidance has been released for 
consultation.  This submission is therefore limited to expressing broader support 
or concern in respect of the general principles stated. 

 
THE ROLE AND STATUS OF ACOPs 
 
6. The Consultation Document (CD) recognises ACOPs have a special legal status.  

It is important to adequately define that special status: that ACOPs are 
admissible in evidence where they are relevant, whereas guidance is not 
(unless introduced by an expert).  In our view this is important.  ACOPs provide 
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an employer with grounds to defend against criminal proceedings.  Guidance 
does not.  Indeed guidance allows a level of discretion that risks making it more 
likely that conflict between duty-holder and regulator may arise, adding to 
potential complaints against HSENI, appeals against notices and lengthy legal 
argument (ergo expense) during legal proceedings.  In other words, a move in 
this direction is likely to be counterproductive for HSENI (resource-wise), the 
Government (reducing alleged bureaucracy) and businesses (facilitating 
understanding and compliance).   
 

7. For most employers, especially small and medium size enterprises (SMEs) they 
give confidence to a duty-holder that, by following the Code of Practice they will 
not face prosecution.  In a safety system based on risk assessment and where 
much of the regulations are goal-setting rather than prescriptive ACOPs are 
important and reflect the approach taken by Robins.  We therefore view the 
move to withdraw ACOPs and replace with guidance as a dilution of 
the law. 

 
THE MANAGEMENT OF HEALTH AND SAFETY AT WORK REGULATIONS (MHSWR) 
1999 ACOP (L21) 
 
8. Few people would argue with the general principle of simplification and 

rationalisation of legal requirements along with ACOPs.  It makes sense to make 
it as easy as possible to comply with the law, and for practical guidance such as 
ACOPs to be as easy to follow as possible.  However, the removal of ACOP L21 
will have a significant and insidious impact. 
 

9. In a hierarchical sense, the Management Regulations are the most significant 
and important health and safety legal requirements after the Health and Safety at 
Work (NI) Order 1978 (HSWO).  ACOP L21, which supports the Management 
Regulations, gives important practical guidance on key health and safety issues 
including risk assessment, arrangements for the effective management of health 
and safety, the appointment of a competent person (safety advisor) and other 
issues that are fundamental to effective health and safety management. 

 
10. L21 not only gives practical advice on how to comply with the Management 

Regulations, it also gives peace of mind and a clear direction to those 
responsible for compliance.  The removal of L21 will also remove this surety. 

 
11. As previously stated the loss of L21 may also be a hindrance to the enforcing 

agencies.  The legal status of L21 works for them in helping to prove non-
compliance with the Management Regulations.  The use of guidance notes in 
criminal proceedings is less clear-cut and may make convictions more difficult. 

 
12. ACOP L21 is fundamental to health and safety management.  It provides critical 

guidance to employers and others and has a clear legal status.  As such, its 
removal is a negative and detrimental step, and smacks of deregulation by the 
back door. 

 
13. To give an example of the importance of retaining the ACOP.  The duty to 

investigate accidents, incidents and work-related ill health cases.  This is just as 
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crucial as the duty to conduct ‘suitable and sufficient’ risk assessments.  In 
practice both go hand in hand.  However, unlike risk assessment, investigation is 
not a specific legal requirement and the MHSWR only implies a ‘duty’ to 
investigate.  It is the ACOP that describes this implied duty further and 
establishes that employers must undertake suitable investigations whenever 
necessary.  In future, if we have to rely instead on basic and loose worded 
documents, internal incident reporting and investigation may come to be seen as 
purely optional and not something actually required by law. 

 
14. NIPSA is seriously concerned that despite the findings of Professor Lofstedt’s 

review, as set out in paragraph 7 of the CD, that “overall a wide range of 
stakeholders supported the principles of ACOPs and saw them as a vital part of 
the system, forming a key link between good setting legislation and guidance…” 
the HSE board decided to abolish the Management of Health and Safety at Work 
Regulations ACOP altogether in favour of a new suite of lower level guidance.  
And they made this decision following a public consultation exercise in which the 
majority of respondents, including most of the major trade associations, rejected 
this idea. 
 

15. According to a poll on healthandsafetyatwork.com almost three-quarters (70%) 
of practitioners did not approve of the Code’s removal.  The question “Does 
anyone miss L21?” on a LinkedIn group for health and safety professionals 
prompted a universal ‘yes’.  No one spoke in favour of its demise, all intended to 
keep their old copies, and many were concerned about the legal implications of 
its withdrawal. 

 
16. The views were well summed up by Paul Thompson, head of risk and safety 

performance at Northern Rail: “L21 served us well, setting out principles to 
follow.  For me it remains the primary source for good practice and as a defence 
in the business I work for, and I shall continue to work with it”. 

 
17. Reflecting widespread concern in the health and safety community the Institution 

of Occupational Safety and Health (IOSH) also came out at the time in 
opposition and stated: “this would be a mistake that could potentially cost lives 
and we strongly urge the DWP to improve and retain what we already have”. 

 
18. This is a view shared by our own NIPSA Health and Safety representatives.  

According to one of our Branch health and safety representatives, he said: “I 
meet with management side on a quarterly basis and the two vital documents 
that are constantly referred to by me as a rep are the ACOP and the 
management standards for work related stress.  The management ACOP is a 
touchstone document providing a necessarily flexible framework to allow 
application in a variety of contexts and in my case a relatively low risk white 
collar environment.  However it is this very contextual application in areas such 
as risk assessing stress that the ACOP is invaluable (in Reg 3) and as such the 
ACOP provides a synopsis of the legal requirements in a succinct form without 
the need to trawl the legislation line-by-line.  The ACOP uses the language of 
“an employer should” / “employers are expected to…” and as such this carries 
the requisite gravitas and compunction that one would expect from a “Code” as 



6 
 

opposed to softer “guidance” which (perception based or not) infers that it can be 
ignored with relative impunity. 
 
“My experience has been that the ACOP is held by both union side and 
management side as being a user-friendly yet authoritative framework within 
which both sides can operate and this was borne out that the role of our health 
and safety committee used the contents of the ACOP as a template for things 
such as standing agenda items covering everything from prevention, information, 
consultation, training through to review.  The ACOP has meant that I as a union 
rep have been integral to risk assessments and inspections which are conducted 
jointly and in a spirit of co-operation and the ACOP allows me the flexibility to 
propose suggestions where there is no prescriptive definition to ensure that the 
default position of the employer does not become the bare minimum”. 
 

19. This example demonstrates the important role ACOPs plays in good health and 
safety management.  In particular, one that sees employers and their employee 
representatives working together, because risk assessment, consultation with 
health and safety representatives on the risk assessment, and the management 
of the risks identified are integral to the process.   Therefore the embedding of 
the ACOPs in health and safety law at least provides a statutory minimum; a 
benchmark for companies lacking mature health and safety management 
systems who can benefit from the interaction with their workforce that duty to 
engage elicits.  So it is nonsensical for HSENI to disempower the very 
people (health and safety reps) who can help them improve standards in 
health and safety compliance and the number of deaths, injuries and ill-health in 
Northern Ireland workplaces. 

 
20. In the consultation document on L21’s withdrawal in GB, the HSE promised that, 

in return for removing the ACOP, there would be “more specific, updated” and 
“structured, well sign-posted” guidance. 

 
21. What you get if you go to where L21 used to be on the executive’s website is a 

page pointing to three HSE micro sites: 
 
• Health and Safety made simple: the basics for your business 
 
• The health and safety toolbox: how to control risks at work 

 
• Managing for health and safety, labelled as a replacement for HSG 65. 
 

22. Between these sites and the advice that already existed on www.hse.gov.uk 
there are now at least four locations to find information on health and safety 
policy, five locations for advice on risk assessment and three or more locations 
on the most common hazards. 
 

23. These micro sites link to each other and to existing content on the HSE website.  
A serious concern is that this browsing model could lead sites users to miss 
something important. 
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24. Reading L21 you could not miss advice on the requirement for health 
surveillance, for example.  There is some useful advice on this at 
www.hse.gov.uk/health-surveillance as well as in some of the HSE topic micro 
sites, but now you need to know to look for it; nothing on the three micro sites 
directs you to it. 
 

25. Roger Bibbings, occupational safety adviser at the Royal Society for the 
Prevention of Accidents, reflects on what we are now left with: “Now that both 
the ACOP and the HSE’s world class successful health and safety management 
have been scrapped, what we are left with is rather lightweight guidance which, 
while useful as an introduction, lacks enough underpinning detail to make it 
useful in training, auditing and tackling challenges such as accident investigation 
and performance monitoring.  The baby has been thrown out with the 
bathwater.” 
 

26. There are principles within L21 that we regard as vital to effective regulation.  
These include: 
 

• Involvement of workers and/or safety reps in risk assessment and the 
requirement to take account of their views.  This is not duplicated 
elsewhere.  Guidance pertaining to it is just that: guidance, with a lesser 
legal status.  It is vital that this ACOP standard is retained. 
 

• Health surveillance.  This is required to implement Article 14 of the 
Framework Directive.  Failure to retain this may lead to infraction 
proceedings against the Government. 

 
• Defining “suitable and sufficient” and “cooperation and coordination”, 

definitions used as much by HSENI inspectors when enforcing as they are 
by duty-holders, their advisors and safety reps. 

 
• “New and expected mothers”.  The wording of the ACOP in respect of 

expectant mothers is also still needed.  It will have very different status if 
placed as guidance as these are requirements to meet the regulation.  
Should it be removed there will remain a need for an ACOP. 

 
• Competent health and safety assistance – shifting the ACOP to guidance 

risks the erosion of this valuable standard.  It gives entirely the wrong 
message.  Many observers regard health and safety as the ‘Cinderella’ of 
business, so to weaken the requirement would erroneously signal that 
good business doesn’t need good health and safety. 
 

27. Overall there is still a requirement for an ACOP which should relate more to the 
regulations, not replicate what is in guidance and would meet the general criteria  
for an ACOP. 
 

28. L21 lies at the hearth of goal-setting, risk assessment approach that underpins 
the Northern Ireland health and safety regulatory system.  Whilst we are 
wil l ing to work collaboratively with the HSENI in the development of 
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Northern Ireland specif ic MHSWR ACOP, we would strongly object 
to the replacement of ACOP with on-l ine guidance. 

 
DESIGN CONSTRUCTION AND INSTALLATION OF GAS SERVICE PIPES ACOP 

 
29. As previously stated in paragraph 5 above the updated HSE guidance has not 

yet been produced.  Consequently there wil l  be a need for the HSENI 
to consult further on this issue whenever the guidance has been 
produced and we can assess the ful l  scale of the proposed changes 
and before any decision is taken to withdraw this ACOP for use in 
Northern Ireland.  However, in principle, NIPSA would be opposed to the 
removal of the ACOP for the reasons set out at paragraphs 6 and 7 above. 

 
RIDER – OPERATED LIFT TRUCKS ACOP 
 
30. NIPSA has serious reservations on the proposal to withdraw HSENI’s lead role 

in the Accrediting Bodies (AB) scheme and instead promote a general industry 
led approach to determine what is good quality training in an area that has one 
of the highest rates of major injuries and fatal accidents in Northern Ireland.  
According to the HSENI 2013 Annual Report 22% of fatal accidents in Northern 
Ireland over the last five years was caused by vehicle movement and according 
to the HSE lift trucks are involved in 20% of major injuries involving workplace 
transport (290 major injuries in 2011/12). 

 
31. It was in response to the large number of deaths and injuries resulting from lift 

truck use that in the late 1980s the Health and Safety Commission (HSC) 
decided to improve the standard of lift truck training and established the AB 
scheme in 1988 to identify good quality training providers, especially to help 
SMEs. 

 
32. By recognising “accrediting bodies” for lift truck training, the HSENI gave 

employers an assurance that the training their employees received was of a 
standard that would allow them to comply with statutory training requirements of 
Provision and Use of Work Equipment Regulations, Section 9.  This places a 
duty on employers to ensure that everyone who uses work equipment has been 
adequately trained in safe operation, to identify health and safety risks and 
precautions to be taken.  This aid to assurance is particularly important, 
especially to SMEs, who do not have the time or expertise to evaluate the quality 
of training for themselves. 

 
33. Since the introduction of the Scheme the number of major injuries involving lift 

trucks has fallen and at the same time the use of lift trucks has increased 
significantly in many industry sectors and when this increase is put against the 
decline in injury rates, it seems reasonable to conclude that standards of design, 
management and operation of lift trucks have improved considerably since the 
1980s.  The HSENI’s lead role in the Scheme has therefore been crucial in 
reducing the risk to injuries and deaths associated with lift trucks and ensuring 

 
(a) The training is provided by qualified instructors. 
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(c)  They follow a syllabus of learning. 
 

(d) The standards of training are set and regularly monitored by the 
accrediting body. 

 
34. NIPSA would contend to remove the HSENI’s lead role in this Scheme and allow 

the industry to self-regulate would lead to inconsistency in levels of training 
provided within the Scheme and the potential commercial advantage that those 
in the Scheme get from HSENI’s involvement would be significantly reduced. 
 

35. We would also contend to remove the use of accredited training bodies and 
HSENI’s lead role in such specialist work areas will lead to greater risks.  There 
is no independent oversight of training standards and the level of training 
provided is dependent on the knowledge of the trainers.  The greatest risk is that 
employers will use on the job training while staff are not proficient in the 
intricacies of the task.  Trainees may also be of a young age and ongoing 
monitoring which would be provided in a formal learning setting may be lax due 
to pressures in the workplace.  All of which will lead to increased injuries and 
death rates.    

 
36. For the reasons set out above NIPSA would be totally opposed to 

any proposal for the removal of the AB Scheme and HSENI’s lead 
role in the Scheme. 

 
COSTS AND BENEFITS 
 
37. NIPSA believes the decision taken by the HSENI not to carry out a Northern 

Ireland specific impact assessment on proposals relating to all three ACOPs is 
fundamentally flawed.  This is further compounded by the decision to directly 
apply a GB costs and benefits analysis to the revised L117 to Northern Ireland, 
which is signed off by HSE’s Chief Economist Alan Spence on 8 November 
2010.  NIPSA would strongly contend that you cannot make an 
assumption that the costs and benefits in GB wil l  be the same in 
Northern Ireland.  This laissez faire approach is totally 
unacceptable.  

 
38. NIPSA has often criticised these assessments in that they give insufficient 

weight to the effect that the regulation has on reducing occupational injury or ill-
health and the emphasis is placed heavily on the so-called ‘burden’ on 
businesses.   It is therefore of grave concern to NIPSA that the responsibility 
placed on employers to maintain a safe workplace can be considered a ‘burden’.  
The bottom line is that if any employer is unable to operate without risking the 
lives and health of their workers, they should not be in business. 

 
39. There appears to be a misconception that increased regulation reduces 

competitiveness and productivity.  In fact there is no evidence for this at all. 
 

40. Those countries that are most successful within Europe are those with higher 
levels of worker protection and greater enforcement.  This may be because 
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improved security and safety at work leads to increased productivity and lower 
sickness rates. 
 

41. This is supported by the findings of a recent study by Deakin and Sarkar, which 
examined the relationship between movements in indexes of labour regulation 
for four countries – Germany, France, the UK and the United States – and trends 
in productivity, employment and GDP growth over the period 1970-2006.  In the 
case of the UK, this study found there was no significant relationship between 
this index and the productivity growth rate, while for Germany a positive 
relationship was identified. 

 
42. As stated above we would argue that the removal of the proposed ACOPs in this 

CD is not cost-effective.  ACOPs are an aid to health and safety ensuring that 
employers comply with their legal duties.  Withdrawal of these ACOPs would 
undermine prevention and, in the long run, give rise to more illness and higher 
business costs because of the increased rates of harm and raised insurance 
premiums resulting from increased employers’ liability fees and claims.  The 
proposed changes would not reduce the alleged burdens on business but they 
would deprive society of the depth, significance and details of avoidable 
accidents and ill health. 
 

CONCLUSION  
 

43. NIPSA would like to register its concern at what would appear to be a lack of 
consistency and rationale by the HSENI when it comes to the removal of some 
ACOPs, revisions to others and the introduction of new ACOPs for example in 
relation to Farm Safety.  The latter, of course, we are fully in support of.   This 
would lead us to the belief that these proposals are polit ically 
driven relegating the status of the importance of workers’ 
occupational health, safety and welfare to a lower legal status. 

 
44. As health and safety is a devolved matter we believe this is an ideal opportunity 

to do what is right and in the best interests of the people of Northern Ireland and 
its economy.  We would therefore welcome an opportunity to work 
collaboratively with the HSENI to develop an ACOP on the 
Management of Health and Safety at Work Regulations specif ically 
for use in Northern Ireland. 

 
45. Finally, we would like to take this opportunity to remind HSENI of the findings of 

Professor Lofstedt: notably the value he placed on the role of Britain’s health and 
safety regulatory regime.  That regulatory standards are the “primary driver for 
organisations to initiate changes to improve management of health and safety” 
with most employers being “motivated to change their practices to comply with 
the law”.  Professor Lofstedt concluded that our regulatory system was fit for 
purpose.  The Government fully accepted his recommendation.  HSENI is 
therefore entit led to assert robust justif ications for retaining 
regulatory good practice in the form of ACOPs. 


